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Strickland: Succession Basics and Update

Succession Basics and Update
Paul A. Strickland
Hargrove,Pesnell& Wyatt, A P.L.C.
Shreveport,Louisiana
I. Introduction
A. Purpose of Paper

The purpose of this paper is to provide a general survey of law
applicable to successions, provide a checklist ofcommon problem areas for
title examiner, and to discuss major legislative revisions.
B. Role of Title Examiner

The purpose of a title opinion is to ascertain whether or not a good,
valid and merchantable title to the property vests in the one claiming
ownership. Merchantable title exists when it can be readily sold or
mortgaged in the ordinary course ofbusiness to a reasonable person familiar
with the facts and questions of law involved. It need not be free from every
technical defect, ofall suspicion or the possibility of litigation. It must be a
record title free of substantial doubt to the extent that a purchaser should
feel that he can hold his purchase in peace without the possibility of attack
in
and with reasonable assurance that it will be readily salable on the open
market. LangfordLandCo. v. Dietzgen Corp., 352 So.2d 386 (La. App. 4th

Cir. 1977). Since the rights to a succession are generally fixed
accordance with the law at the time of death of the deceased, a title
examiner must be familiar with all laws, past and present, applicable to
successions.
C. Historical Background

The Civil Code of 1808 is a mixture of Roman, Spanish and French
elements. The Civil Code of1825 - introduces the concept of seizin which

means that the succession descends to the heir at the moment of death and
all rights are fixed at that time. The Civil Codeof1870 - is substantially the

same as the Civil Code of 1825. The changes relate to the elimination of
21, Civil
slavery and incorporation of1,2
amendments and acts
1 passed since 1825.
Code of 1870 is the present Civil Code in force with significant revisions
made over the past twenty years.
D. Major Legislative Revisions
Acts 1981, No. 919, effective January 1, 1982 revises, amends and
reenacts the Preliminary Title (General Dispositions) and Title
Successions), Chapters
and of Book III of the Civil Code of 1870.
Chapter defines the different types ofsuccessions and successors; Chapter
sets out the rules ofintestate succession; and Chapter sets out the rights
ofthe state. Acts 1990, No. 147, effective July 1990 amends and reenacts
numerous Civil Code articles on forced heirship and collation. This act
primarily limits forced heirship to children under the age of 23, or children

3,
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of any age who are incapable of managing their affairs because of some
physical or mental incapacity. This act is later declared unconstitutional in
its entirety by the Louisiana Supreme 6Court.
I,2 Succession of Lauga, 624
So.2d 1156 (La. 1993). Acts 1991, No. 363, fl, effective
a 1, 1,
September 6,
1991 revises, amends and reenacts Chapter
ofTitle of Book III ofthe
1,
Civil Code of 1870. This chapter -2concerns the capacity to dispose of and
A

II

receive by donation inter vivos or mortis causa. Acts 1995, No. 1180,

effective January
1996 revises, amends and reenacts numerous Civil
Code articles on forced heirship and collation. Louisiana voters approve an
amendment to Article XII, Section ofthe Louisiana Constitution, dealing
with forced heirship. This constitutional amendment and legislative act,
both effective January 1996, limit forced heirship to children 23 years of
age or younger, or children of any age, who, because ofmental incapacity
or physical infirmity, are incapable of taking care of their persons or
administering their estates. aActs 1996, No. 77, effective June 18, 1996
passed to eliminate discrepancies and to "fine-tune" provisions ofAct 1180
1999 revises,
passed in 1995. Acts 1997, No. 1421, effective July
and 13, of Book III of the
amends, and reenacts Title Chapters 4,
Civil Code of 1870. Chapter 4 deals with seizin; Chapter concerns
worthiness of heirs; Chapter involves acceptance and renunciation of
successions; and Chapter 13 relates to the payment of debts of the estate and
creditors' rights.
E. General Terms and Definitions
succession is the transmission of the estate of the deceased to his
successors. La. C.C. art. 871. An estate means the property, rights and
obligations a person leaves after his death. La. C.C. art. 872. Testate
succession results when the deceased leaves a will, and the will is in proper
form. La. C.C. art. 874. Intestate succession results when there is no will
or the will is invalid. La. C.C. art. 875. Legatees are successors under
testate succession. La. C.C. art 876. Heirs are successors under an intestate
succession. La. C.C. art. 876. Unconditional successors are those who
accept a succession without reservation or without making an inventory.
La. C.C. art. 878. Unconditional successors are liable for all of the debts
and obligations of the deceased. Beneficial Successors are those who
accept a succession under benefit of inventory. La. C.C. art. 879.
Beneficial successors have no personal liability for the debts of the
deceased and will receive whatever surplus remains after payment of such
debts.
II. Intestate Succession
A. General Principles

If a person dies without will or the will is void, the person's estate
distributed in accordance with the rules of intestate succession. In order to
be called as an heir to an intestate succession, person must be
descendant, ascendant or collateral, by blood or adoption, or be a surviving
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spouse not judicially separated from the deceased. La. C.C. art. 880.
Descendants are children, grandchildren, great-grandchildren, etc.
Ascendants are parents, grandparents, great-grandparents, etc. Collaterals
are relatives who do not descend from one another but share a common
ancestor, such as siblings, aunts and uncles, cousins, etc.
Generally, the nearest relative is called to the succession. The unit of
measurement is the "generation," and each generation is a degree. Thus, a
is
father is related to a child in the first degree and to his grandchild in the
second degree. The line of relationship is either direct or collateral. Theof
direct line is either ascending or descending. In the direct line, the number
of degrees is equal to the number of generations between the relative and
the deceased. In the collateral line, the number of degrees is equal to the
number ofgenerations between the relative and the common ancestor, plus
the number ofgenerations between the common ancestor and the deceased.
Thus, an uncle and nephew are related in the third degree, while first a
-3of
cousins are related in the fourth degree.
Representation is defined as a fiction of law, the effect ofwhich is to
put the representative in the place, degree and rights of the person
represented. La. C.C. art. 881. Representation occurs as a matter of law in
intestate successions. Representation takes place ad infinitum with respect
to descendants ofthe deceased. La. C.C. art. 882. For example, a father
two children dies intestate, survived by one child and predeceased by the
other. The predeceased child is survived by two children. According to the
doctrine of representation, the two grandchildren represent the predeceased
child's share, and the estate is inherited one-half by the surviving child and
the other one-half is inherited by the two grandchildren, in equal
proportions, through representation of the predeceased child.
Representation also operates in favor of descendants of predeceased
brothers and sisters of the deceased. La. C.C. art. 884. For example,
person dies intestate survived by no descendants and no parents, but
survived by a brother and two children of a predeceased sister. According
to the doctrine ofrepresentation, the two children ofthe predeceased sister
represent the predeceased sister's share, and the estate is inherited one-half
by the brother and the other half is inherited by the two children of the
predeceased sister, in equal proportions, through representation of the
predeceased sister. Representation never takes place in favor of ascendants.
La. C.C. art. 883. Only deceased persons can be represented. La. C.C. art.
886. For example, a father of two children dies intestate survived by both
children. One child renounces his share ofthe succession. The children
the child who renounces are not allowed to step in and take his share. The
other child of the deceased will be called to take the share of the child who
renounces.
B. Devolution of Community Property
Property acquired during a marriage is presumed community property.
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La. C.C. art. 2340. Each spouse owns an undivided 1/2 interest in
community property. La. C.C. art. 2336. Community property comprises
(1)property
(6)
acquired during the existence of the legal
(8)regime through the
effort, skill or industry of either spouse;
property acquired with(3)
community things, or with community and separate things when the value
ofthe separate things is inconsequential in comparison with the value ofthe
community things used to acquire the thing;
property donated to the
spouses jointly; (4) natural and civil fruits of community property;
damages awarded for loss or injury to a thing belonging to the community;
natural and civil fruits ofseparate property, and minerals produced from
separate property, including bonuses, delay rentals, shut-in payments and
royalties from mineral leases, unless spouse executes declaration reserving
fruits as his separate property made in an authentic act or in an act under
private signature duly acknowledged;
transfer by a spouse to the other of
a one-half (1/2) interest in separate property with stipulation that it will be
community; and
all other property not classified as separate. La. C.C.
arts. 2338, 2339 and 2343.1.
Rules oflntestacyofCommunity PropertyforDeathsafterJanuary1, 1982.

If the deceased leaves descendants, the deceased's share of the
community is inherited by his descendants, subject to the usufruct of the
surviving spouse. The descendants succeed in equal proportions and by
head if they are all in the same degree. They take by roots if all or some
succeed by representation. The usufruct ofthe surviving spouse terminates
at death or remarriage. La. C.C. arts. 888 and 890. For example, a husband
dies intestate survived by his spouse, one child and two children of a
predeceased child. The husband's share of the community property by
is
inherited one-half by the surviving child, and the other half is inherited
the two grandchildren, in equal proportions, through representation of the
predeceased child. The surviving spouse retains her share of the community
and acquires the usufruct of her husband's share of the community which
usufruct terminates on her death or remarriage. If the deceased leaves no
descendants, the deceased's share ofthe community is inherited in full by
the surviving spouse. La. C.C. art. 889.
Rules ofIntestacy of Community Propertyfor Deathspriorto
1,
January
1982.

The primary differences between the present law and the prior law are
as follows. The usufruct of the surviving spouse affected only community
property inherited by issue of the marriage. Former La. C.C. art. 916.
Former Article 915 governed the situation where the deceased was survived
by no descendants. This article was amended numerous times with the
rights of the surviving spouse being elevated in each instance. By Act 160
of 1920, it became settled that the deceased's share ofthe community was
divided into two parts when there was no issue, one for the deceased's
father and mother, or the survivor of them, and the other for the surviving
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spouse. The surviving spouse inherited the deceased's share of the
community in full only when the deceased was survived by no descendants
and was predeceased by both parents. This change was incorporated in
subsequent amendments to(8)this former Civil Code article.
(7)
(6)
C.Devolution of Separate Property
(3)
Separate property is property exclusively owned by a person. Separate
(5)
property comprises:
property acquired by a spouse prior to
establishment ofa community property regime;
property acquired by
spouse with separate things, or with separate and community things when
the value ofthe community things is inconsequential in comparison with the
value ofthe separate things used to acquire the thing; property acquired
by a spouse by inheritance or donation to him individually; (4) damages
awarded to a spouse in an action for breach of contract against the other
spouse or for the loss sustained as a result of fraud or bad faith in the
management of community property by the other spouse;
damages due
to personal injuries, or damages awarded to a spouse in connection with the
management of his separate property;
things acquired by a spouse as
result of voluntary partition of community during the existence of the
community property regime;
fruits of separate property declaration
executed; and donation by a spouse to the other spouse of his interest
community property. La. C.C. arts. 2341, 2343 and 2344.

(

Rules ofIntestacy ofSeparatePropertyfor DeathsafterJanuary1, 1982.

Ifthe deceased leaves descendants, the deceased's separate property is
inherited in full by his descendants. La. C.C. art. 888. As with communityis
property, they take in equal portions and by heads if they are in the same
degree. They take by roots if all or some of them succeed or
by
representation. If the deceased leaves no descendants, but is survived by
father, mother, or both, and by brothers or sisters, or descendants from
them, the brothers and sisters, or their descendants, inherit the separate
property of the deceased, subject to a usufruct in favor of the parent
parents. La. C.C. art. 891. If the deceased leaves no descendants and
predeceased by his parents, his brothers and sisters, or descendants from
them, inherit the separate property of the deceased in full ownership. La.
C.C. art. 892. Ifthe deceased leaves no descendants and leaves no brothers
and sisters, or descendants from them, the deceased's parent or parents
inherit the separate property ofthe deceased in full ownership. La. C.C. art.
892. The surviving spouse inherits the separate property of the deceased
only when the deceased leaves no descendants, no parents, and no brothers
or sisters, or descendants from them. La. C.C. art. 894. If the deceased
leaves none of the above types of heirs, the separate property of the
deceased is inherited by the nearest ascendants. If the ascendants in the
paternal and maternal lines are in the same degree, the property is divided
into two equal shares, one share for the paternal line and the other share for
the maternal. The ascendants in each line share by heads. Ifthere is in the

a
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nearest degree but one ascendant in the two lines, such ascendant excludes
the more remote ascendants. La. C.C. art. 895. Ifnone of the above types
of heirs exist, the separate property is inherited by the nearest collateral
relations. If there are several in the same degree, they succeed equally and
by heads. La. C.C. art. 896. In default of all of the above, the estate
belongs to the state. La. C.C. art. 902.
Rules ofIntestacy ofSeparatePropertyfor DeathsbeforeJanuary1, 1982.

The primary differences between the present law and the prior law are as
follows. The surviving spouse is not called as an heir to separate property
unless the deceased is not survived by any descendants, ascendants or
collaterals. If the deceased is survived by his parents and by brothers and
sisters, or the descendants from them, the succession is divided into two
portions, one-half going to the mother and father and the other half going to
the brothers and sisters, or the descendants from them. However, should
only one parent be alive, the surviving parent takes only one-fourth and the
brothers and sisters, or the descendants from them, take the other threefourths.
Special Rules andExceptions.

A full brother or sister is one with both parents in common with the
deceased. A half brother or half sister has only one parent in common with
the deceased. If brothers and sisters of the deceased are called to take his
succession, and the deceased is survived by full brothers and sisters and by
halfbrothers and half sisters, the property is divided into two equal shares,
one share for the maternal line and the other share for the paternal line. Full
brothers and sisters take in both lines. Half brothers and half sisters take
only in the parental line in common with the deceased. Each line's share is
equally divided between the number of siblings in the line. La. C.C. art.
893.
Ascendants inherit immovables donated by them to their descendants
who die without posterity when these immovables are found in the
succession. La. C.C. art. 897. However, the ascendants take these
immovables subject to any mortgages created by the donee. La. C.C. art.
898.
D. Usufruct of the Surviving Spouse

The usufruct is defined as a real right of limited duration over the
property of another. The features of the right vary with the nature of the
things subject to it. La. C.C. art. 535. Former Article 533 defined the
usufruct as the right of enjoyment ofa thing belonging to another with the
right to use the thing so as to derive all profits and possible advantages from
it. The person who has the usufruct is called the "usufructuary," and the
person who owns the property subject to the usufruct is called the "naked
owner." If the usufruct is ofa consumable such as money, the usufructuary
is treated as owner and may consume the property as he sees fit. At

-6https://digitalcommons.law.lsu.edu/mli_proceedings/vol45/iss1/5

6

Strickland: Succession Basics and Update

termination of the usufruct, the usufructuary is bound to pay to the naked
owner the value of the consumable at commencement of the usufruct or
deliver to the naked owner things of the same quantity and quality. La.
C.C. art. 538. If the usufruct is ofa nonconsumable such as land, houses,
shares of stock, furniture or vehicles, the usufructuary has the right to
possess them and to derive all profits and advantages that they may
produce. The usufructuary is bound to use them as a prudent administrator
so as to preserve their substance and to deliver them to the naked owner at
termination ofthe usufruct. La. C.C. art. 539.
Legal Usufruct of the Surviving Spouse.

The surviving spouse acquires by operation oflaw the usufruct of the
deceased's share of the community when the deceased dies intestate
survived by descendants. La. C.C. art. 890. This usufruct terminates on the
death or remarriage of the surviving spouse. Under the present law, the
usufruct affects the community property inherited by all descendants of the
deceased. Prior to January 1, 1982, the usufruct affected
of only community
(2)
property inherited by issue
and the
(3) of the marriage between the deceased
to does not affect separate property of
surviving spouse. The legal usufruct
the deceased.
J.
Testamentary Usufruct in Favorof
the Surviving Spouse.
Article 1499 of the Civil Code, adopted by Acts 1996, No. 77, §1,
ora
provides that a testator, in his will, may grant his spouse, as usufructuary,
the following:
the usufruct over all of his property, both separate and
community, including the forced portion;
the power to dispose
nonconsumables without the consent of the naked owners; and
the
usufruct is for life unless a shorter period is expressly designated.
According to the comments, this new article was specifically written
make it clear that a usufruct over separate property comprising the forced
portion in favor ofa surviving spouse does not violate the rights of forced
heirs. This new article overrules Succession ofSuggs, 612 So.2d 297 (La.
App. 5th Cir. 1992), which held that a usufruct to a second spouse over
separate property comprising the forced portion was not permitted. This
article further clarifies the question unresolved by the courts ofwhether
not the testator may grant the usufructuary the power to dispose
nonconsumables without violating the rights of forced heirs. This article
expressly provides that the grant of such a right does not violate forced
heirship.
This article further changes the rule of the case of Succession ofB.
Chauvin, 257 So.2d 422 (La. 1972). This case held that the grant of the
usufruct in the will "merely confirmed" the legal usufruct which terminated
at remarriage. This new article provides that the usufruct granted in a will
is now for life, unless the will expressly provides for a shorter period. La.
R.S. 9:2441, added by Acts 1996, No. 77, §3, effective June 18, 1996,
declares: "When a testament executed prior to June 18, 1996, leaves
-7Published by LSU Law Digital Commons, 1996
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usufruct to the surviving spouse without specifying its duration, the law in
effect at the time the testament was executed shall govern the duration of
if
the usufruct."
if
is
a
Rights ofthe Surviving Spouse as Usu/ructuaryofMinerals.
-8if
The Mineral Code makes a distinction between the usufruct ofland and
1,
if
the usufruct of a mineral right. The usufruct of land refers to the situation
in which title to the mineral rights is part of the ownership ofthe land itself.
The usufruct of mineral rights refers to the situation in which the ownership
of the mineral rights is segregated from the ownership oftheifland such as
the usufruct of a mineral servitude, mineral lease or mineral royalty. or
The surviving spouse, as the usufructuary of land, whether legal
testamentary, is entitled to the use and enjoyment ofthe landowner's rights
in the minerals, unless there is a provision to the contrary in the will
creating the usufruct. However, the surviving spouse, as usufructuary, may
not execute a mineral lease without the consent of the naked owners. La.
R.S. 31:190, as amended by Acts 1986, No. 245, § effective August 30,
1986. Prior to this legislative amendment, the surviving spouse, as the
usufructuary of land, was entitled only to the use and enjoyment of the
landowner's rights in minerals as to mines or quarries actually worked at the
time the usufruct was created, the so-called "open mine doctrine." As
applied to oil and gas, this principle means that at the time the usufruct
created there are minerals being produced, or shown by a surface production
test to be capable of production in paying quantities, the usufructuary
entitled to the use and enjoyment ofthe landowner's rights in minerals as to
all pools penetrated by the well or wells in question. La. R.S. 31:191. The
surviving spouse, as the usufructuary ofa mineral right, is entitled to all of
the benefits of use and enjoyment that would accrue to him as he were
owner of the right. La. R.S. 31:193. A usufructuary of a mineral servitude
or other executive interest may grant a mineral lease that extends beyond
the term of the usufruct and bind the naked owner ofthe servitude. La. R.S.
31:118.
E. Illegitimate Children
Illegitimate children are those who are both conceived and born out of
marriage. La. C.C. art. 180. Under present law, illegitimate children inherit
to the same extent as legitimate children only
they are formally
acknowledged by the parent or the children establish filiation. A formal
acknowledgment is made by a declaration of the parent or parents before
notary public in the presence of two witnesses, or it may be made in the
birth certificate or in the baptism certificate. La. C.C. art. 203. If a child
has not been formerly acknowledged, his only recourse is to institute
proceeding to establish filiation. The burden of proof is on the child who
must establish filiation by a "preponderance ofthe evidence" the alleged
parent is still leaving, or by "clear and convincing evidence" the alleged
parent is deceased. This proceeding must be instituted by the child within
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one year ofthe death of the alleged parent or within 19 years of the child's
birth, whichever occurs first. La. C.C. art. 209. These time delays have
been held constitutional by the Louisiana Supreme Court. Succession of
Grice, 462 So.2d 131 (La. 1985). However, the constitutionality of this
statute may now be suspect based on a United States Supreme Court case
which reviewed a similar statute in Pennsylvania. See Clarkv. Jeter, 108
S.Ct. 1910, 486 U.S. 456, 100 L.Ed.2d 465 (1988).
Prior to the January 1, 1982, revision of the Civil Code, legitimate
children, or their descendants, inherited to the exclusion of illegitimate
children. This distinction was declared
of
unconstitutional by the Louisiana
Supreme Court in Succession ofBrown, 388 So.2d 1151 (La. 1980). This
holding was made retroactive to January 1, 1975, the effective date of the
1974 Louisiana Constitution. Succession of Clivens, 426 So.2d 585 (La.
1982).
C.C.
F. Adopted Children

The adopted child is considered for all purposes as the legitimate child
and forced heir of the adoptive parent or parents, including the right to
inherit from the adoptive parent or parents, and their relatives. La.
art.
214. The adoptive parent or parents, and their relatives, have the right to
inherit from the adopted child. The adopted child retains his right
inheritance from his natural parents and their relatives. However, natural
parents and their relatives forfeit their right of inheritance from the
surrendered child.
III. Testate Succession
A. General Principles
Donation mortis causa- is a donation which takes effect on the death
of the donor and by which the donor disposes of all or part of his property.
La. C.C. art. 1469. In order to be valid, it must be contained in a form of
last will and testament recognized by law. La. C.C. arts. 1570 and 1595.
The person who makes a will is called the "testator."
Capacity of the testator to make a will must exist at the time the
testator executes the will. La. C.C. art. 1471. Everyone is presumed to
have capacity. Capacity to receive under a will must exist at the time of
death of the testator. La. C.C. art. 1472. The only requirement to receive
under a will is for the legatee to be in existence at the time of death of the
testator. In order for an unborn child to receive under a will, the child must
be conceived at the time of death of the testator and the child must be
subsequently born alive. La. C.C. art. 1474. A minor under age 16 does
not have capacity to make a will, except in favor of his spouse or children.
La. C.C. art. 1476. To have capacity to make a will, "a person must also be
able to comprehend generally the nature and consequences of the
disposition that he is making." La. C.C. art. 1477. This test was enacted by
Acts 1991, No. 363, §l, effective September 6, 1991. It purposefully
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rejects the phrase "of sound mind" contained in the prior article and is
intended to avoid prior jurisprudence regarding(3)
the
(1)usage of that phrase. A a
will is null upon proof that it is the result of:
fraud or duress; or
procured through undue(1)
influence. La. C.C. arts. 1478 and 1479.
All wills must be in writing. Louisiana law presently divides wills into
four principal types:
olographic. La. C.C. art. 1588;
mystic or
A
sealed. La. C.C. arts. 1584-1587;
nuncupative
or open. La. C.C. arts.
1577-1583; and (4) statutory. La. R.S. 9:2442-2444. The olographic
1, will
and the statutory will forms are the most common forms utilized in this
state. The statutory will is referred to as such because it is contained in the
Revised Statutes which supplement the Civil Code. The mystic and
nuncupative will forms are rarely used.
witness must be 16 years of age, may not be insane, deaf or blind,
except deaf person can be a witness to the standard statutory will and the
braille statutory will, may not be a person who the criminal laws declare
incapable of exercising civil functions, i.e. certain felons (Note: the revised
article effective on July 1999, deletes this ground for disqualification),
may not be an heir or legatee, except for the mystic will. Any gift to such
an heir or legatee is null, but the remainder of the will is valid (Note: the
revised article effective on July 1999, provides a change in the law:
the witness would be an heir in intestacy, the witness may receive the lesser
of his intestate share or the legacy in the testament").
Joint wills or wills by more than one person are prohibited. La. C.C.
art. 1572. It is further impermissible for the testator to delegate to a third
person the choice of legatee. However, the testator may give the executor
the power to select assets to satisfy a quantum or value given to a legatee.
La. C.C. art. 1573 (Note: the revised article effective on July
1999,
permits a testator to delegate authority to the executor to select assets to go
to a charity and even permits the executor to select the very charities
themselves).

1,

B. Rules on the Form of Olographic and Statutory Wills

An olographic will (La. C.C. art. 1588) is prepared by the testator
himself. In order to be valid, it must be entirely handwritten, dated and
signed by the testator. The olographic will can be made anywhere and no
witnesses or notary is required. A statutory will (La. R.S. 9:2442 - 2444)
requires that the testator know how and be physically able to read and know
how to sign his name. La. R.S. 9:2442. This type of will must be executed
in the following manner: (1)be in writing and dated. The statutory will can
(3) be handwritten, printed or typed, and it can be prepared by any person.;
be executed in the presence of a notary and two witnesses. In addition to
the general requirements for all wills, the witnesses to a statutory will must
know how to read and sign their names and be physically able to do both;
the testator shall declare or signify to the notary and two witnesses that
it is his last will and testament; (4) the testator must sign his name at the end
-10https://digitalcommons.law.lsu.edu/mli_proceedings/vol45/iss1/5

10

Strickland: Succession Basics and Update

of the will and on each other separate page of the will. If the testator is
unable to sign his name due to a physical
(2) infirmity, the testator must declare
same and affix his mark at the required places; and (5)contain an attestation(3)
clause signed by the notary and witnesses
(5)which states that the testator
end and on each separate page
signed the will at the(1)
(1)of the will and that the
testator signified or declared that it was his last
(5)will and testament. If the
testator is unable to sign his name, a different form of attestation clause
prescribed.
The statutory will for those with sight impairment or who are illiterate
is in La. R.S. 9:2443. This type of statutory will must be executed in the
be read aloud by the
be in writing and dated;
following manner:
notary in the presence of the testator and two witnesses, and the witnesses
after the reading, the
must follow the reading with a copy of the will;
testator shall declare that he heard the reading and signify it to be his last
will and testament; (4) the testator must sign on each page and at the end
the will. If the testator is unable to sign his name due to a physical
infirmity, he must declare or signify to the notary why he cannot sign and
affix his mark at the required places; and contain an attestation clause
the prescribed form signed by the notary and two witnesses.
The statutory braille will is designed for a person who knows how and
is physically able to read braille. La. R.S. 9:2444. This type of statutory
be prepared in braille
will must be executed in the following manner:
and dated;
be executed in presence ofa notary and two witnesses. The
the
notary and witnesses do not have to know how to read Braille;
testator shall declare or signify to the notary and two witnesses that it is his
last will and testament; (4) the testator must sign his name at the end of the
will and on each other separate page of the will. If the testator is unable to
sign his name due to a physical infirmity, the testator shall declare same and
affix his mark at the required places; and contain an attestation clause
the prescribed form signed by the notary and two witnesses. The attestation
clause shall not be in braille.

o

is

C. Will Forms after July 1, 1999

Under Acts 1997, No. 1421, §1, effective July 1, 1999,(2)there will only
a be two types of wills: olographic and notarial. The requirements for the
new olographic will are the same as the present olographic will. The new
notarial will is the equivalent of the present statutory will with some slight
(1) differences:
Ifa person is physically unable to sign his name, the testator
may ask someone to assist him in affixing his mark, or to sign his name
his place. This other person may be witness or notary; and Under the
will for the testator who is unable to read, it is not required that the notary
be the person- to read the will to the testator. Any person can perform the
reading.

in
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I

I
"I
"I

D. Testamentary Dispositions I
a
Current law: 1,
Testamentary dispositions are either universal, under
I
by
universal title, or under a particular title. La. C.C. art. 1605. The
classification of legacies is important in determining the preference in
payment of legacies and the legacies responsible for the payment of
succession debts. Particular legacies are discharged in preference to others.
"I The universal legatees and the legatees under universal
La. C.C. art. 1634.
"I
title are generally bound for the debts and charges of the succession. La.
C.C. arts. 1611 and 1614. A universal legatee is a testamentary disposition
by which the testator gives to one or several persons the whole of the
property which he leaves at his death. La. C.C. art. 1606. For example,
give, devise and bequeath to my wife all property own at the time of my
death." A legacy under universal title is that by which a testator bequeaths
a certain portion of his property, such as a half, third, etc., or a legacy
which the testator bequeaths all ofhis immovables or all of his movables, or
a fixed portion of them. La. C.C. art. 1612. For example, give, devise
and bequeath to my wife one-half of the property own at the time of my
death." Particular legacy is every legacy not included in the definition for
universal legacy or legacy under universal title. La. C.C. art. 1625. For
example, give, devise and bequeath my wedding ring to my wife."
Revised law after July 1999: Testamentary dispositions under the
revised law are either universal, general or particular. The definition for the
universal legacy is basically the same as present law but is expanded to
include residuary bequests. General legacy is the equivalent of the legacy
under universal title. The definition includes the legacy of these certain
categories ofproperty: separate or community, movable or immovable, or
corporeal or incorporeal. For example, give all my movables to my
wife." The definition for particular legacy is the same as the present law.
E. Substitutions
prohibited substitution is a disposition not in trust by which the
donee, the heir or legatee is charged to preserve for and to return a thing to
third person. La. C.C. art. 1520. This type of legacy is null. The donee or
legatee is charged to keep the property during his lifetime for another
person to whom it is to be delivered at his death. For example, give,
devise and bequeath my wedding ring to my daughter, Clara, and on her
death, it shall become the property of my niece, Ann." It is permissible to
give the usufruct to one person and the naked ownership to another.
A vulgar substitution is a disposition by which a third person is called
to take gift, inheritance or legacy in case the donee, heir or legatee does
not take it. La. C.C. art. 1521. This type of legacy is permitted. For
example, "In the event am predeceased by my wife, give, devise and
bequeath to my son all property own at the time of my death."
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F. Seizin
Under the doctrine of seizin, the succession descends to the heirs
immediately at the moment of death of the deceased. La. C.C. art. 940.
The operation of the doctrine of seizin has two important effects: (1) it
transmits the succession to the heirs at the instant ofdeath even thoughInthe
(2) it authorizes the heirs
heirs are ignorant of it. La. C.C. art. 944; and
the deceased to bring all actions which the deceased had the right
of to
institute and to prosecute those already commenced. La. C.C. art. 945.
Even though the succession is acquired by the heir from the moment
death, "his right is in suspense, until he decides to accept it or reject it."98La.
C.C. art. 946. Louisiana jurisprudence on the doctrine of seizin has been
confusing and difficult
a to understand. In some instances, the courts have
treated the succession as a legalJ.entity in which the heirs have no right to
exercise acts of ownership until their unqualified acceptance of the
succession or after the administration ofthe succession. In other instances,
the courts have found that ownership is transferred at the moment of death
in which the heirs have the right to exercise ownership. For an excellent
discussion of this dichotomy, see Don Kelly, Jr., Comment, "Le Mort

of

SaisitLe Vif True or FalseAfter Succession ofStoufflet," 57 La. L. Rev.

1325 (1997).
In Baten v. Taylor, 386 So.2d 333 (La. 1979), the Louisiana Supreme
Court opined that:
"Seizin is not ownership, however, but the legal investiture of one
class ofheirs with possession ofthe succession upon the death of the
deceased, enabling the heirs who acquire seizin, from the instant of
death, to bring all actions which the deceased could have brought.
(Citations omitted.) Ownership, on the other hand, is transmitted
operation of law at the moment of death to heirs and legatees
designated by the Code, regardless ofwhether they have seizin."
It is generally believed by title examiners in this state that the heir has
the right to exercise acts of ownership over specific items of succession
property without the need for a judgment of possession. However, this
belief was obscured by the case of Succession of Stoufflet, 665 So.2d
(La. App. 1st Cir. 1995), writ denied, 667 So.2d 1052 (La. 1996).
Stoufflet, one of the intestate heirs sold his undivided interest in the family
home inherited from his father to one of the other heirs prior to the formal
appointment of the succession representative. A judgment creditor of this
heir, who was attempting to enforce its judgment against this heir's interest
in the succession, objected to this alienation. In finding the sale an absolute
nullity, the court held:
"At the outset, we begin with the premise that an heir may sell his
entire interest in succession, subject to the charges with which his
interest is burdened. However, the sale ofan heir's undivided interest
in a specific piece of property is an absolute nullity. Succession of
- 13
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Griffin v. Davidson, 125 So.2d 30, 32 (La. App. 2d Cir. 1960). See
also, Houma Mortgage & Loan, Inc. v. Stoufflet, 602 So.2d at 1149

and cases cited therein."
Commentators have been critical ofStoufflet, including the law review
article referenced above. See also, Editorial Note, Louisiana Mineral Law
Service, Volume 15, No. 3, p. 17 (1995). The court in Stoufflet
(2)
made its
decision
(3) in order
(5) to protect the rights of the judgment creditor. However,
the court overlooked existing statutes which afforded protection to the
creditor.
Louisiana courts have held that while a succession is under
administration or owes debts, the heir has no right to alienate a particular
piece of property inherited from the deceased. However, the heir may
alienate his interest in the entire succession subject to the charges of the
succession.
(1) Succession of Cutrerv. Curtis,341 So.2d 1209 (La. App. 1st
Cir. 1976); Griffin, supra.

The Civil Code articles on seizin have been revised by Act 1421 of
1997, effective July 1, 1999. These new articles clearly distinguish
ownership from seizin and further provide that the heirs "may exercise
rights of ownership with respect to his interests in the estate" prior to the
qualification of the succession representative. However, the comments to
these new articles are unclear as to whether they are intended to overrule
Stoufflet.

G. Other Highlights of Acts 1997, No. 1421
The act contains revised, amended and re-enacted Civil Code articles
on:
unworthiness of heirs;
acceptance and renunciation of
successions;
lapsed legacies and accretion; (4) revocation of wills; and
interpretation of wills. These new articles, for the most part, reproduce
the substance of the prior articles. Under this revision, when there is
common disaster involving two persons entitled to inherit from each other,
and it cannot be proven which ofthe two decedents survived the other, by
application ofCivil Code article 31, the estate of each decedent devolves as
that decedent survived the other. The new legislation creates two
categories of debts, "debts ofthe decedent" and "administration expenses."
Debts ofthe decedent are first charged to the property and then to the fruits
and products of the property, while administration expenses are charged
the fruits and products of the property and then to the property. Finally, the
act contains revised, amended and re-enacted certain articles of the
Louisiana Code of Civil Procedure to correlate with the changes made to the
Civil Code.
IV. Forced Heirship, Collation and Marital Portion
General Principles
Forced heriship requires a deceased to leave a portion of his estate to

-
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his children, who are referred to as "forced heirs."' The portion required by
law to be left by the deceased to his children depends on the number of
children who survive the deceased. The problem of forced heirship
ordinarily arises when the deceased dies testate and the deceased bequeaths
all or most of his estate to someone other than his children. However,
forced heirship can be a problem in an intestate succession when the
deceased has donated, during his lifetime, all or most of his property to
someone other than his children. Since 1981, the Louisiana legislature has
been active in passing legislation reducing the rights of forced heirs and
increasing the rights ofthe surviving spouse. Furthermore, forced heirship
has now been limited to certain classes of children depending on their age
or their ability to take care of themselves. Many of these changes have
created confusion and uncertainty in the law.
The forced portion is the portion of the deceased's estate that is
if in favor of forced heirs. La. C.C. art. 1495. The legitime In
is
reserved by law
the portion of the deceased's estate reserved for a single forced heir.
other words, there are forced heirs, theforced portion is 1/2, but the
legitime for each forced heir is 1/6 (1/3 of 1/2). La. C.C. art. 1494. The
disposable portion is that portion of the deceased's estate that can be
disposed ofby the deceased free from the claims of forced heirs. La. C.C.
art. 1495. If the deceased has no forced heirs, the deceased may dispose
his entire estate. La. C.C. art. 1497.

3

B. The Forced Portion
Rules ofForcedHeirshipbefore January1, 1982

The forced portion before January 1, 1982, was as follows: (1) one
child - 1/3; (2) (3)
two
(Acts
children
1, - V2; -and

three or more children 2/3. If no

children survived the deceased, the deceased's parents were also forced
heirs. The forced portion of the parents was 1/3. If only one parent
survived the deceased, the forced portion was reduced to 1/4. Succession of
Greenlaw,148 La. 255, 86 So. 786 (La. 1920).
Rules of ForcedHeirshipfrom January
1982, No. 884)

1982, to July

1990.

From January 1, 1982, to July 1, 1990, the forced
as portion was
follows: (1) one child - 1/4; and (2) two or more
children

1/2. The

descendants of a predeceased child were allowed to represent apredeceased
child's share.
Acts 1990, No. 147, effective July 1, 1990

Under Act 147 of 1990, the following persons are forced heirs: (1)
descendants of the first degree who are 22 years of age or younger at the
time of their parent's death; or (2) descendants of the first degree who,
1
Prior to 1982, parents were forced heirs when the deceased was survived by no
descendants.

- 15-
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because of physical infirmity or mental incapacity, are incapable of taking
care of themselves or administering their estates. Descendants of a
predeceased child are permitted to represent the predeceased child's share if
such predeceased child would have been 22 years of age or younger at the
time of his parent's death.
(1)
Under Act 147 of 1990, the forced portion was as follows:
one
forced heir - 1/4; (2) two or more forced heirs - V2. The Louisiana Supreme

Court declared Act 147 of 1990 unconstitutional in Succession of Lauga,
624 So.2d 1156 (La. 1993). This decision reinstated the law of forced
heirship as it existed from January 1, 1982, to July 1, 1990.
1995 ConstitutionalAmendment

In 1995, the Louisiana Constitution was amended to overcome the
effect of Lauga. La. Const. Art. 12, §5 (B), now provides:
"The legislature shall provide for the classification of
ofdescendants,
the first degree, twenty-three years of age or younger as forced heirs.
The legislature may also classify as forced heirs descendants of any
age who, because of mental incapacity or physical infirmity, are
incapable oftaking care of their persons or administering their estates.
The amount ofthe forced portion reserved to heirs and the grounds for
disinherison shall also be provided by law. Trusts may be authorized
by law and the forced portion may be placed in trust."
Rules ofForcedHeirshipfrom January1, 1996, to June 18, 1996. (Acts
1995, No. 1180)

Act 1180 of 1995 was adopted to implement the constitutional
amendment set forth above. Act 1180 became effective on January 1,1996.
(2)
Under Act 1180 of 1995, the following
a
persons are(1)
forced aheirs:
(2) (1)
descendants of the first degree "23 years of age or younger"; 1,
or
descendants of any age who, because of mental incapacity or physical
infirmity, are incapable of taking care oftheir persons or administering their
estates.
The seconda definition above for forced heirs omits the words "ofthe
first degree" after the word "descendants." As a result, a disabled
grandchild may be forced heir in his own right without the need for
representation of predeceased child. Descendants ofa predeceased child,
who are not disabled, are permitted to represent the predeceased child's
share ifsuch predeceased child would have been 22 years ofage or younger
at the time ofhis parent's death. Therefore, there is discrepancy between
the ages for being forced heir in one's own right (23 or younger), and
being represented as a forced heir (22 or younger).
From January
1996, to June 18, 1996, the forced portion was as
follows:
one forced heir
and
two or more forced heirs 2
Rules ofForcedHeirshipfrom June 18, 1996, to the Present. (Acts 1996,
No. 77)
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Act 77 of 1996 was adopted to replace Act 1180. Act 77 became
effective on June 18, 1996. Under Act 77 of 1996, the following persons
are forced heirs: (1) descendants of the first degree 23 years of age or
of theiffirst degree of any age who, because
a
younger; or (2)descendants
or
(2)(1)
a physical infirmity, arepermanentlyincapable oftaking
mental incapacity
care of their persons
a or administering their estates.
The second definition above for forced heirs now includes the words
or after the word "descendants." This amendment
"of the first degree"
eliminated the ability ofa disabled grandchild to be a forced heir in his own
right without the need for representation of a predeceased child. Under the
present
(1) law, grandchildren have the rights of a forced heir only through
representation, and only in the following two instances:
a grandchild,
who is not disabled, may represent his predeceased parent as a forced heir
his parent would have been 23 years of age or younger at the time of his
grandparent's death (this changed the age from 22 to 23); or
permanently disabled grandchild may represent his predeceased parent as
forced heir no matter what age his predeceased parent would have been at
the time of his grandparent's death.
A question may exist when attempting to determine the legitime of
grandchild. For example, assume that the deceased had only one child who
predeceased him and that the predeceased child left two children ofhis own.
Further, assume that one ofthe grandchildren is a forced heir according to
the second definition above (permanently disabled), but the other
grandchild does not qualify as a forced heir. Is the forced portion 1/4
1/8?
From June 18, 1996, to the present, the forced portion is as follows:
one forced heir - 1; (2) two or more forced heirs

of

- 1/.

Under La. C.C. art. 1495, the legitime of a forced heir can never be
greater than the fraction he would be entitled to inherit as an intestate heir.
For example, assume that the deceased had five or more children, but only
one qualified as a forced heir. As an intestate heir, this child would be
entitled to inherit 1/5 ofhis parent's estate. Under this limited exception,
the legitime is reduced from 1/4 to 1/5 because the article does not permit a
child to receive as a forced heir anything greater than he would be entitled
to receive as an intestate heir. Under La. C.C. art. 1500 as enacted by
Act 77 of 1996, the legitime becomes disposable when the forced heir
renounces his legitime, is declared unworthy, or is disinherited. Previously,
the renunciation by a forced heir ofhis legitime did not reduce the forced
portion and his legitime inured to the benefit of those forced heirs who
accepted. If a child was declared unworthy or disinherited, this would
reduce the number of heirs in calculating the forced portion.
TransitionRules.

The rights offorced heirs are generally determined in accordance with

-
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1,

the law at the time ofdeath of the parent. La. C.C. art. 1493. However, this
may not be the case under the provisions of La. R.S. 9:2501, when the will
is written before January 1, 1996, and the testator dies after .such
." time. This
"I
transition
statute, as amended by Act 1421 of 1997, provides:
a after July 15, 1997, and the testament is
"If a person dies testate
executed before January
1996, then the testator's intent shall be
ascertained according
of to the following rules:
"(1) That the testament shall be governed by the law in effect at the
time of the testator's death in any ofthe following instances:
1
"(a) When the testament manifests an intent to disinherit a forced heir
or to restrict a forcedaheir to the legitime under the law in effectis at the
time of the testator's death.
"(b) When the testament leaves to the forced heir an amount less than
the legitime under the law in effect at the time the testament
executed.
"(c) When the testament omits a forced heir and the language of the
testament indicates an intent to restrict the forced heir to an amount
less than the legitime under the law in effect at the time the testament
is executed.
"(2) That in all other instances the testament shall be governed by the
law in effect at the time the testament was executed.
"(3) That the term forced heir, as used above, shall mean
presumptive forced heir under the law in effect at the time the
testament was executed."
This transition statute is problematic because the statute can be
construed to require a court to apply the law offorced heirship at the time
execution of the will instead of the law at the time ofdeath of the testator.
In order to apply the law at the time of death of the testator, the provisions
ofthe will must fit into one of the enumerated exceptions. These exceptions
are difficult to apply. La. R.S. 9:2501 (1)(c) is contradictory for the reason
that it requires a testament to not only omit a forced heir but to restrictthe
forced heir to an amount less than the legitime. La. R.S. 9:2501(1)(c) was
addressed in Succession ofLawrence, 623 So.2d 96 (La.App. Cir. 1993).
In his will, Mr. Lawrence stated that have no children whatsoever.
After Mr. Lawrence's death, a child surfaced and claimed a portion of Mr.
Lawrence's estate as a forced heir. At the time of the will, the child was
forced heir. However, at the time of Mr. Lawrence's death, the child was
no longer a forced heir under the Civil Code revisions. The child claimed
that the law in effect at the time the will was made should apply and not the
law at the time of death. In determining which law to apply, the court
focused on a similar version of La. R.S. 9:2501(1)(c). Because Mr.
Lawrence had only omittedthe child from his will and had not restrictedthe
child to an amount less than his legitime, the court applied the law in effect
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at the time the will was executed. Under this interpretation, the child was
permitted to receive his legitime. The two legislative acts enacted prior to
Act 1421 of 1997 (namely, Acts 1995, No. 1180, and Acts 1996, No. 77)
also amended La. R.S. 9:2501. The prior versions of the statute are similar
to the present version except for their effective date and the deletion
discussed next below. Act 1421 of 1997 amended the prior version of La.
R.S. 9:2501 enacted in Act 77 of 1996 by removing the discrepancy caused
by paragraph A. This paragraph provided that "the provisions of Act
No. 1180 ofthe 1995 Regular Session as provided therein became effective
shall apply to the successions of all persons who If
on January 1, 1996, and 77
31, 1995."
die after December
(2)
(3) of the Forced Portion
C. Calculation
The process of(3)
determining the amount of the forced portion is referred
to as the "active mass" calculation. La. C.C. art. 1505. The formula for
such calculation is as follows: (1)determine the value of all property owned
(5) by the deceased at his death;
add to this amount the value of all gifts
1, of his death, according to their
made by the deceased within three years
value at the time of such gifts;
subtract from the aggregate of items (a)
and (b) the debts of the estate; and (4) then multiply either 1/4 or 1/2,
depending on the number of forced heirs, times the balance left after
subtracting item (c) from the aggregate ofitems (a) and (b). The three-year
period for lifetime gifts was added to Civil Code Article 1505 by Act 77 of
1996 and applies to persons who die after June 18, 1996. La. R.S. 9:2372,
as amended by Act 402 of 1995, also provides for a three-year limitation.
La. R.S. 9:2372 is limited to donations made after January 1996. Act
does not contain this limitation. Since Act 77 is the later act, it will
probably be given priority over La. R.S. 9:2372. The law prior to these
legislative acts had no time limitation for gifts made by the deceased during
his lifetime.
Other property presently excluded from the "active mass" calculation
include:
Life insurance proceeds and premiums. La. C.C. art. 1505C.
the proceeds are paid to a forced heir, the value of such proceeds will be
credited toward the satisfaction of his legitime;
Benefits payable under
any pension and profit-sharing plans, including IRAs. La. C.C. art. 1505D.
If the benefits are paid to a forced heir, the value of such benefits will be
credited toward the satisfaction of his legitime
The value of
remunerative donations, unless the value of the services rendered by the
donee is less than 2/3 the value of the donated property in which event the
gratuitous portion is included. La. C.C. art. 1510; (4) The value ofonerous
donations, unless the value ofthe charges incurred by the donee is less than
2/3 the value of the donated property in which event the gratuitous portion
is included. La. C.C. Art. 1511; and The value of immovable property
located in another state, unless the deceased is domiciled in this state at the
time of his death and the deceased leaves at least one forced heir in this
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state at the time of his death. La. C.C. art. 3534. Because of the new threeyear period for lifetime gifts, the exclusions for charitable gifts, gifts to a
prior spouse, and gifts to forced heirs of equal value in the same calendarin
year, have either been repealed or severely limited.
D. Enforcement of Rights of Forced Heirs
If the deceased does not leave his forced heirs sufficient property to
a
satisfy the forced portion, the forced heirs have a right of action foror
is
reduction. The action for reduction can only be brought by the forced heir,
the heirs or legatees of the forced heir, or the assignee of the forced heir.
La. C.C. art. 1504. Ifthe deceased does not leave the forced heirs sufficient
property to satisfy the forced portion under his will, the will is notis
automatically null. Instead, the bequests made under the will are reduced to
the extent necessary to satisfy the forced portion. La. C.C. art. 1503.
Unless specified otherwise in the will, universal legacies are reduced before
particular legacies. La. C.C. art. 1634. When the property of the estate is
insufficient to satisfy the forced portion, the forced heirs may recover the
amount needed to satisfy the forced portion from the donees of donations
made by the deceased three years prior to his death. La. C.C. art. 1508.
This three-year period was added by Act 77 of 1996 to coordinate with the
"active mass" calculation under Civil Code Article 1505. Prior law had no
time limitation for gifts subject to reduction. The most recent gift
reduced first. The donee has the option ofeither returning the property
kind or to contribute to the payment of the legitime. If the property is no
longer owned by the donee, the donee must contribute to the payment ofthe
legitime but only to the extent of the value of the donated property at the
time ofthe donation. La. C.C. art. 1513. Ifthe property is returned in kind
by the donee, the property is returned subject to any charges
encumbrances created by the donee, but the donee is accountable for any
diminution in value. La. C.C. art. 1513. The right ofthe forced heir to file
an action for reduction prescribes in five years. This prescription does not
run while the forced heir is a minor. La. C.C. art. 3497.
E. Collation
The doctrine of collation is the means by which the civil law seeks to
enforce, as far as possible, the equal distribution of the parent's property
among his children. It is presumed that a parent desires to treat all of his
children equally and that what a parent gives a child prior to his death
intended only as an advance on the child's inheritance. La. C.C. art. 1229.
Collation is made by the child returning the property to the estate to be
divided equally among all of the children or by the child taking less in the
succession. La. C.C. art. 1251. The scope and application ofcollation was
significantly reduced by Act 77 of 1996. Under the new law, only
descendant of the first degree, who is a forced heir, can demand collation.
Further, collation only applies to gifts made within three years prior to the
parent's death. La. C.C. art. 1235. Previously, all children could demand
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collation and no time limitation existed. Types of gifts which are exempt
from collation include: (1) Expenses of board, support
of and education, and
if wedding gifts. La. C.C. art. 1244; and (2) Manual in
gifts, or gifts
(2)
of
corporeal movables accompanied
by actual delivery. La. C.C. art. 1245.
Further, the deceased may dispense with collation in his will, or in the act
donation itself or in any subsequent
act executed before a notary and two
witnesses. La. C.C. art. 1232. Immovable
property collated or returned by
(1)
the child to the succession is subject to the "real right by onerous title,"
a or by operation oflaw. La. C.C. art. 1281. For
whether created by the child
example, if the child granted a mineral lease affecting the immovable, such
property is returned to the succession subject to the mineral lease. Collation
A.
can no longer be demanded where the heirs accept the succession and
judgment ofpossession is rendered. Dollv. Doll,206 La. 550, 19 So.2d 249
(La. 1944). The action for collation prescribes in ten years. La. C.C.
art. 3499.
F. Marital Portion
When a spouse dies rich in comparison to the surviving spouse, the
surviving spouse is entitled to claim the marital portion from the succession
of the deceased spouse. La. C.C. art. 2432. According to the comment
under Civil Code Article 2432, "rich" is a relative term depending on the
standard of living enjoyed by the spouses during their marriage. Even
though no concrete test has been devised, the marital portion will ordinarily
be awarded when the wealth ofthe deceased is five times the amount ofthe
surviving spouse. The amount of the marital portion is determined as
follows:
If the deceased has no children, the surviving spouse can take
1/4 of the succession in full ownership;
If the deceased is survived by
three children or less, the surviving spouse can take 1/4 ofthe succession
usufruct for life;
Ifthe deceased is survived by more than three children,
the surviving spouse can take a child's share in usufruct; and (4) The
marital portion may never exceed one million dollars. La. C.C. art. 2434.
Bequests by the deceased under his will to the surviving spouse are
deducted from the marital portion. La. C.C. art. 2435. The right of the
surviving spouse to claim the marital portion is personal and nonheritable.
La. C.C. art. 2436. The right to demand the marital portion prescribes three
years from the date of the deceased's death. La. C.C. art. 2436.
V. Succession Procedure
Jurisdiction
A succession proceeding shall be brought in the district court of the
parish where the deceased was domiciled at the time of his death. If the
deceased was not domiciled in this state at the time of his death, the
succession proceeding shall be brought in the district court of any parish
where:
immovable property of the deceased is located; or
movable
property of the deceased is located the deceased owned no immovable
property in this state at the time of his death. La. C.C.P. art. 2811.

(2)
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These are rules of jurisdiction and not venue. La. C.C.P. art. 44.
Therefore, these rules are not waivable. Jurisdiction of the court is proven
by affidavits executed by two persons having knowledge of the facts. La.

C.C.P. arts. 2821 and 2822.
B. Probate of Wills a

a

Procedure.

a

A will has no effect unless it is probated in accordance with theinrules
of the Louisiana Code of Civil Procedure. Once probated, the will has
effect as of the 1,
date ofthe testator's death. Any person with an interest
the succession may petition a court for probate of the will. La. C.C.P.
art. 2851. Evidence of the jurisdiction of the court and the death of the
deceased, along with the original will, is submitted with the petition for
probate. La. C.C.P. art. 2852. If the will is not in the possession of the
petitioner, he may petition the court for a search of the will by a notary.
When the will is found by the notary, it is produced in court. La. C.C.P.
arts. 2854 and 2855. All wills may be proved by affidavit unless the court
wishes to hear testimony or the genuineness of the will is in dispute.
An olographic will is proved by testimony of two credible witnesses
who identify handwriting. La. C.C.P. art. 2883. A statutory will is proved
by testimony of notary and one of the two subscribing witnesses, or by
testimony ofthe two subscribing witnesses. La. C.C.P. art. 2887. A procds
verbal ofthe hearing is prepared, or the will is proved by affidavit, judge
signs order ordering the will recorded, filed and executed. La. C.C.P.
art. 2890.
Nuncupative will by public act need not be probated. La. C.C.P. art.
2891. (Note: the revised article effective on July 1999, provides that
statutory will and a notarial will need not be probated. Upon presentation
of the will, the court shall order it filed and executed.)
Challengeto apetitionforprobateof a will

If the petition for probate of the will is challenged, contradictory
hearing is held and the burden ofproving the authenticity and validity ofthe
will is on the proponent of the will. La. C.C.P. arts. 2901 and 2903.
Prescriptiveperiodto probatea will

The prescriptive period to file petition for the probate of will is five
years from the date of judicial opening of the succession. La. C.C.P.
art. 2893 and La. R.S. 9:5643.
Annulment ofa probatedwill

A probated will may be annulled only by a direct action filed in the
succession proceeding against the legatees, residual heirs, if any, and the
executor, if not discharged. The action is tried as a summary proceeding.
The burden of proof is on the plaintiffs, unless the action is filed within
three months of the date of probate of the will. La. C.C.P. art. 2932. An
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action for annulment of a probated will prescribes in five years. La. C.C.
art. 3497.
C. Simple Possession without Administration.
Intestate.

Procedure: File a verified petition for possession, along with the
affidavit of death, domicile and heirship. File an inventory or sworn
descriptive list of assets and liabilities. File inheritance tax return and pay
the taxes shown as due on the return. A judgment of possession shall be
rendered by the court if the petition for possession and the record of the
proceeding show that the petitioners are entitled to the relief prayed for, and
that the inheritance taxes have been paid or that no such taxes are due. La.
C.C.P. art. 3061.
This procedure shall be available when all heirs are competent, accept
the succession unconditionally, and the succession is relatively free of debt.
La. C.C.P. art. 3001. The surviving spouse, if any, should join in the
proceeding. This procedure may also be available when no creditor has
demanded an administration ofthe succession and the petition is filed by all
competent heirs who accept unconditionally, and by the legal
representatives of all incompetent heirs. La. C.C.P. art. 3004. La. R.S.
9:1421 provides:
". . . every successor is presumed and is deemed to have accepted
a

succession under benefit of inventory even though the acceptance is
unconditional, and where an inventory or descriptive
if list has been
executed. In such case, every heir or legatee, whether particular or
under universal title, shall not in any manner become personally liable
for any debt or obligation of the decedent or his estate, except to the
extent and value or amount of his inheritance;..."
Testate Successions.

Procedure: After probate ofwill, file a verified petition for possession.
File an inventory or sworn descriptive list of assets and liabilities. File
inheritance tax return and pay the taxes shown as due on the return. A
judgment of possession shall be rendered by the court the petition for
possession and the record of the proceeding show that the petitioners are
entitled to the relief prayed for, and that the inheritance taxes have been
paid or that no such taxes are due. La. C.C.P. art. 3061.
This procedure may be available when all ofthe legatees are competent
or acting through a qualified legal representative, all competent residuary
legatees accept the succession unconditionally and no creditor has
demanded an administration of the succession. La. C.C.P. art. 3031. The
executor must join in the petition. La. C.C.P. art. 3033.
D. Administration of Successions
QualificationofSuccession Representatives.

-
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The person named as executor in a last will and testament will be
confirmed as such by a court after probate of the will and upon the
application ofthe executor. Letters testamentary are issued to the executor
after the executor has taken his oath of office and furnished security, if
required. (3)
La. C.C.P. arts. 3081 and 3082. If the deceased
(3)intestate or(2) (5)(6)
(6) (2) died
did not name an executor in his will,(1)
any interested person may petition the
court to be appointed administrator. La. C.C.P. art. 3091. No person may
be confirmed as executor or administrator who is under 18 years
a (1) of age,
interdicted, a convicted felon, a nonresident of the state who has not
appointed a resident agent for service of process, a corporation not
authorized to perform such duties in this state, or a person of bad moral
character. La. C.C.P. art. 3097.
GeneralFunctions,Powers andDuties.

A succession representative is a fiduciary with respect to thea
succession and must collect, preserve and manage succession property as
prudent administrator. La. C.C.P. art. 3191. The rights and duties of the
succession representative include:
the right to take possession of the
property comprising the succession;
the right to enforce obligations
its favor;
the duty and right to represent the succession in civil actions;
(4) the duty to close the succession as soon as advisable;
the duty to
preserve, repair, maintain and protect the succession property; and
the
duty to account annually and to file a final account showing the money and
other property received by the succession representative and the disposition
of such property.
After court approval, a succession representative may:
compromise
a claim by or against the succession;
extend, renew or modify an
obligation ofthe succession;
invest funds of the succession; (4) continue
any business of the deceased;
sell, exchange or lease succession
property;
borrow money on behalf of the succession; or pay debts
the succession. Court approval must be obtained by the succession
representative in accordance with the rules of the Louisiana Civil Code of
Procedure. Any such action without court approval is null.
The procedure for granting a mineral lease by
succession
representative (La. C.C.P. art. 3226) is as follows. The mineral lease may
be granted for a primary term of more than one year as may appear
reasonable to the court. A copy of the proposed mineral lease must be
attached to the application of the succession representative. The court order
shall state the minimum bonus, the minimum royalty which shall never be
less than 1/8, and such other terms as the court may embody in the order.
Notice ofthe application for the mineral lease must be published once in the
parish where the succession proceeding is pending and once in the parish
where the land covered by the mineral lease is located. The notice shall
state that an order granting authority will be issued in seven days after
publication of the notice, unless an opposition is filed prior to that time.
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no opposition is filed, the court may grant the succession representative the
authority to execute the mineral lease. An opposition to the application is
tried as a summary proceeding.

(2)

Closureofa Succession underAdministration.

Any time after the homologation or court approval ofthe final tableau
of distribution for the payment ofdebts and charges ofthe succession by the
succession representative, any heir or legatee may file a petition for
possession. La. C.C.P. arts. 3361 and 3371. The succession representative
will be discharged after approval ofthe final account, or the waiver thereof
by the heirs, and upon showing proof to the court that the creditors have
been paid and that the succession property has been distributed to the heirs
and legatees. La. C.C.P. art. 3391. A judgment of possession shall be
rendered in the same manner as provided for in the case of a succession
without an administration. La. C.C.P. art. 3381.
E. State Inheritance Taxes
Inheritance tax is a tax levied on the value of the inheritance received
by the heir or legatee. The exemptions available at present are (La. R.S.
47:2402): (1)descendants and ascendants $25,000.00 each;
surviving
siblings $1,000.00
collaterals, including
(3)(5)
-spouse -- totally exempt;
-each; (4) non-related persons $500.00 each; and
charities totally

exempt.
Present Rates of Taxes (La. R.S. 47:2403):
Descendants and ascendants pay 2% of first $20,000.00
1, and 3%of
7%
5%
5% excess.
(1)
Collaterals pay
of first $20,000.00
and
of
excess.
Non§1,
related persons pay
of first $5,000.00 and 10% of excess.
effective July 1998, makes the following
Acts 1997, No. 818, (2)
revisions:
No inheritance taxes will be due for deaths occurring after
June 30, 2004, provided a judgment of possession is rendered or the
succession is judicially opened no later than nine months after death; and
The tax rates set out above shall be reduced for deaths occurring during
the following periods in the following amounts:
Amount of
Period
Reduction
7/1/1998 - 6/30/2001
7/1/2001 - 6/30/2002
7/1/2002 6/30/2003
7/1/2003 6/30/2004

18%
40%
60%
80%

Inheritance taxes are due nine months after death, unless an extension
is granted. La. R.S. 47:2420. Prescription on actions for inheritance taxes
is three years from the last day of the year in which such taxes came due.
For purposes of prescription, the taxes shall be deemed due when the
inheritance tax return, along with petition for possession, will, if any, and
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detailed descriptive list, are filed with collector of revenue. La. R.S.
47:2422. According to La. R.S. 47:2411 and 47:2413, heirs and legatees
are prohibited from taking possession of the property of the deceased, or
from alienating any part thereof, until the inheritance taxes are paid. Any
such alienation in violation of this statute is valid but is subject to the state's
right to collect the tax. Hebert v. Knoll, 370 So.2d 151 (La. App. 3d Cir.
1979). Furthermore, no person or corporation is permitted to transfer
money or property in the name of a deceased person until the inheritance
taxes are paid. Any person who makes such a transfer or delivery is liable
for the inheritance tax due with respect to the property. La. R.S. 47:2413.
F. Judgments of Possession
A judgment ofpossession shall: (1)recognize the petitioners as heirs,
legatees, surviving spouse, or usufructuary, as the case may be;
send the
heirs and legatees into possession ofthe property of the deceased; and
send the surviving spouse into possession of his undivided one-half ofthe
community, and of the other undivided one-half to the extent he has the
usufruct thereof. La. C.C.P. art. 3061.

(3)

LegalEffect of aJudgment ofPossession.

A judgment ofpossession is onlyprimafacieevidence ofthe deceased
to the heirs or legatees and of their right to the possession of the estate of
the deceased. La. C.C.P. art. 3062.
Res Judicata.

A judgment of possession is not a basis for plea of resjudicataor
conclusive evidence against persons having an adverse interest in or a claim
against the estate. Guidry v. Dufrene, No. 96 0194 (La. App. 1st Cir.
or
11/8/96), 687 So.2d 1044. or
v.
a
Reopening ofSuccession.

After a judgment of possession is entered, a succession may be
reopened "if other property is discovered, or for any other proper cause."
However, "the reopening of succession shall in no way adversely affect
cause loss to any bank, savings and loan association or other person, firm
corporation, who has in good faith acted in accordance with any order or
judgment of a court of competent jurisdiction in any previous succession
proceedings." La. C.C.P. art. 3393.
DescriptionofImmovable Property.

A particular description ofimmovable property affected by ajudgment
ofpossession is not required. See Comment under La. C.C.P. art. 3061.
Basisfor Acquisitive Prescription.

judgment of possession is not ajust title and cannot serve as a basis
for ten year acquisitive prescription. Boyet Perryman,240 La. 339, 123
So.2d 79 (1960).
PrescriptivePeriodto Assert Right ofInheritance.
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La. Civil Code article 3502 provides:
"An action for the recognition ofa right of inheritance and recovery of
the whole or a part of a succession is subject to a liberative
prescription ofthirty years. This prescription commences to run from
the day of the opening of the succession."
Rights of ThirdPersons.

La. R.S. 9:5630 provides:
"An action by a person who is a successor of a deceased person, and
who has not been recognized as such in the judgment of possession
rendered by a court ofcompetent jurisdiction, to assert an interest in an
immovable formerly owned by the deceased, against a third person
who has acquired an interest in the immovable by onerous title from a
person recognized as an heir or legatee ofthe deceased in the judgment
of possession, or his successors, is prescribed in two years from the
date of the finality of the judgment of possession."
This statute protects only "a third person who has acquired an interest
in the immovable by onerous title." In other words, the third person must
have given consideration for his acquisition of the immovable to be
protected. This statute does not protect a person who has acquired his
interest in the immovable from the heir or legatee by donation. This statute
also provides that 30 years after ajudgment ofpossession is recorded, there
shall be a conclusive presumption that the judgment of possession was
rendered by a court of competent jurisdiction.
JudicialEstoppel.

In Succession of Williams, 418 So.2d 1317 (La. 1982), the Louisiana
Supreme Court held that the heir, who participated in the succession
proceeding causing the decedent's estate to be distributed in a manner
different than that provided by law, was judicially estopped from
subsequently attacking the judgment of possession. This case was
subsequently followed by the Louisiana Supreme Court in Succession of
Villarubia,680 So.2d 1147 (La. 1996), where a forced heir was prohibited
from claiming his forced portion after participating in the succession
proceeding in which he accepted a particular bequest and never claimed his
forced portion.
G. Ancillary Successions
The procedure for an ancillary succession is the same as for a
Louisiana domiciliary, unless otherwise provided. La. C.C.P. art. 3401.
ForeignSuccession Representative.

A succession representative appointed by a court outside Louisiana has
no authority over property situated in Louisiana, unless qualified in a court
of competent jurisdiction in Louisiana. After qualifying in Louisiana, the
succession representative may exercise the rights and privileges of and has
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the same obligations as a succession representative originally qualified in
Louisiana. La. C.C.P. art. 3402.
ProbateofForeign Will.

In order for a will probated outside of Louisiana to take effect in this
state, the will must be probated in a court of competent jurisdiction in
Louisiana pursuant to the provisions of La. R.S. 9:2421 through 9:2425.
La. C.C.P. art. 3405.
H. Conflict of Laws
Testate and intestate succession to movables is governed by the law of
the state in which the deceased was domiciled at the time ofdeath. La. C.C.
art. 3532. Testate and intestate succession to immovables situated in this
state is governed by the law of this state. La. C.C. art. 3533. Forced
heirship does not apply to immovables situated in this state if the deceased
was domiciled outside this state at the time of his death and he left no
forced heirs domiciled in this state at the time of his death. La. C.C. art.
3533. Act 257 of 1997 deleted the requirement that the deceased be
domiciled outside this state when he acquired the immovable. Testate and
intestate succession to immovables situated in another state is governed by
the law that would be applied by the courts ofthat state. La. C.C. art. 3534.
If the deceased died domiciled in this state and left a forced heir domiciled
in this state, the value of the immovables situated in the other state shall be
included in calculating the disposable portion and in satisfying the legitime.
La. C.C. art. 3534.
FOOM-
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